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Judges, Prosecutors, and Judges, Prosecutors, and 
Peace Officers:Peace Officers:

Ethical DilemmasEthical Dilemmas

W. Clay Abbott

DWI Resource Prosecutor TDCAA

Abbott@tdcaa.com

Hon. Judge Brian MacKenzie

JUDICIAL    
ETHICS

CANON 1 A JUDGE SHALL UPHOLD AND PROMOTE THE 
INDEPENDENCE INTERGRITY,  AND IMPARTIALITY OF THE 
JUDICIARY, AND SHALL AVOID IMPROPRIETY AND THE 
APPEARANCE OF IMPROPRIETY.

CANON 2 A JUDGE SHALL PERFORM THE DUTIES OF 
JUDICIAL OFFICE IMPARTIALLY,  COMPETENTLY, AND 
DILIGENTLY.

CANON 3 A JUDGE SHALL CONDUCT THE JUDGE’S 
PERSONAL AND EXTRAJUDICIAL  ACTIVITIES TO MINIMIZE 
THE RISK OF CONFLICT WITH THE OBLIGATIONS OF 
JUDICIAL OFFICE.

CANON 4 A JUDGE OR CANDIDATE FOR JUDICIAL 
OFFICE SHALL NOT ENGAGE IN POLITICAL OR CAMPAIGN 
ACTIVITY THAT IS INCONSISTENT WITH THE 
INDEPENDENCE, INTEGRITY, OR IMPARTIALITY OF THE 
JUDICIARY.
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Violating these 
rules subjects a 
judge to possible 
censure, 
reprimand, or 
even removal 
from the bench.

And often 
you may find 
out about it 
like this:

“You're a real f***wit”, 
drunk judge tells lawyer
Wednesday, January 14, 2009

District judge............... had drunk 
brandy before court.  A drunk   
district judge was thrown out of a 
courtroom after she forcibly kissed 
a solicitor and swore at a 
prosecutor. 
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12 Simple
Don'ts

1. Use judicial authority to benefit a friend or 
other person.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2.4

Judge Censured for Ruling In 
Cases Involving Girlfriend
October 22, 2004

The Commission on Judicial Conduct has 
formally censured a  judge for ruling on cases 
involving a woman with whom he was 

 romantically involved.

The judge, agreed to the censure and the facts 
as presented by the commission, according to an 
Oct. 6 commission report that was released on 
Thursday.

The investigation found that the judge ruled on 
the placement of troubled youths in cases that 
involved his girlfriend, in her role as the 
director of a youth residence
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1. Use judicial authority to benefit a friend or 
other person.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2.4

2.  Use the powers of judge's office for judge's 
own benefit.  ABA MODEL CODE OF JUDICIAL CONDUCT canon 1 rule 1.3

judges plead guilty-
profited $2.6 million 
jailing kids
2009-02-13 22:12:26 (GMT)  Reuters 

Two judges pled guilty Thursday in 
federal criminal court.  The
Judges, along side their criminal 
attorneys, pled guilty in federal 
court for accepting $2.6 million in 
payoffs from a private youth 
detention center.

1. Use judicial authority to benefit a friend or 
other person.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2.4

2.  Use the powers of judge's office for judge's 
own benefit.  ABA MODEL CODE OF JUDICIAL CONDUCT canon 1 rule 1.3

3.  Use the powers of judicial office to retaliate 
against others.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2 3 against others.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2.3 

canon 4 rule 4.1
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Agency reprimands 
ex-judge.
Friday, November 7, 2008, 03:24 PM

The State Commission on The State Commission on 
Judicial Conduct has issued a 
public reprimand against a 
former District Court Judge. 
The commission sanctioned (him) 
for misusing his position to 
attack political opponents.

1. Use judicial authority to benefit a friend or 
other person.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2.4

2.  Use the powers of judge's office for judge's 
own benefit.  ABA MODEL CODE OF JUDICIAL CONDUCT canon 1 rule 1.3

3.  Use the powers of judicial office to retaliate 
against others.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2 3 against others.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2.3 

canon 4 rule 4.1

4.  Use your office or title when not conducting 
official judicial business.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 1 rule 1.3

justice of the peace 
reprimanded
Thursday, January 15, 2009, 04:00 PM

The State Commission on Judicial Conduct has 
reprimanded a  justice of the peace for 
violating three ethical rules after a near 
accident with a  student in 2008.  According to 
the commission, (the)  justice of the peace 
followed the student, and asked her to appear 
in his courtroom the next morning.   
(He) met the unnamed student and her father 
sitting at the bench wearing his judicial robes.  
he admitted growing annoyed when the 
student’s father questioning his authority to 
order the student to appear in court. At the 
judge’s direction, a citation for making an 
improper lane change was issued.
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1. Use judicial authority to benefit a friend or 
other person.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2.4

2.  Use the powers of judge's office for judge's 
own benefit.  ABA MODEL CODE OF JUDICIAL CONDUCT canon 1 rule 1.3

3.  Using the powers of judicial office to 
retaliate against others.  ABA MODEL CODE OF JUDICIAL CONDUCT  

canon 2 rule 2 3 canon 4 rule 4 1canon 2 rule 2.3 canon 4 rule 4.1

4.  use your office or title when not conducting 
official judicial business.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 1 rule 1.3

5   talk to one side of a case without the other 
side being present.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 

2.10 rule 2.9

Florida Judge Accused 
of Improper 
Relationship and 
Conduct
Published 1, May 26, 2008 

A new judge is under scrutiny over improper 
her relationship and conduct. the chief 
criminal judge, is accused of having a 
romantic relationship with defense 
attorney and also discussing pending 
murder cases over dinner with prosecutors 
— including laughing about the evidence, 
jurors  and capital charges  

1. Use judicial authority to benefit a friend or 
other person.   ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2.4

2.  Use the powers of judge's office for judge's 
own benefit.  ABA MODEL CODE OF JUDICIAL CONDUCT canon 1 rule 1.3

3.  Using the powers of judicial office to 
retaliate against others.  ABA MODEL CODE OF JUDICIAL CONDUCT  

canon 2 rule 2 3 canon 4 rule 4 1canon 2 rule 2.3 canon 4 rule 4.1

4.  use your office or title when not conducting 
official judicial business.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 1 rule 1.3

5   let your personal life affect decisions in the 
courtroom.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 2 rule 2.4 rule 2.9

6.  engage in behavior that is biased or that 
constitutes harassment.   ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 2 rule 2.3
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Butt-slapping judge warned
May 30, 2008

A judge who slapped a female lawyer’s rear 
at a holiday party and a judge who said he 
was trying to make an out-of-town African-
American lawyer feel comfortable by American lawyer feel comfortable by 
discussing the slave trade are a couple of 
cases handled  by the State Commission on 
Judicial Conduct.

According to findings released by the 
commission last week,  (a) judge, behaved 
badly at a Christmas party hosted by a 
local firm. Lawyers, court staff, police and 
others,  told the commission that (he) 

7.  Publicly raise money or support any effort to 
raise money for anyone.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.7

Judge Admonished for 
Fund Raising
April 5, 2007

With nearly two decades of judicial 
experience, a (judge) should have known 
better than to engage in fund raising on better than to engage in fund raising on 
behalf of a networking group.  

the commission admonished (the judge) for 
improperly raising funds on behalf of a 
group that donated the funds to local 
not-for-profit organizations to benefit 
women and families. 
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7.  Publicly raise money or support any effort to 
raise money for anyone.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.7

8.  Engage in the practice of law, or give legal 
advice as a full time judge.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.1

Panel: Bench judge, 
don't just reprimand
December 11, 2007

A disciplinary committee voted yesterday to 
recommend suspension for a judge who helped 
shield her lawyer-husband's assets as he was 
being disbarred.

At the hearing, (the judge)  struggled at times to 
remain composed. A former member of the 
committee, she said it did not occur to her when 
she and her husband created a family trust that 
changing ownership of real estate would be 
considered a violation of judicial ethics, but 
had since realized her error.

7.  Publicly raise money or support any effort to 
raise money for anyone.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.7

8.  Engage in the practice of law, or give legal 
advice as a full time judge.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.1

9.  Lose your temper in public ever.   ABA MODEL CODE OF 

JUDICIAL CONDUCT canon 1 rule 1.3, canon 2.3
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Ex-Judge Reprimanded 
for Training 
Conference Remarks
Feb 29, 2008

A  judge has been reprimanded for disparaging 
remarks about African-Americans she made at a 
drug court training conference.

The judge became upset with the county drug 
court planning team attending the conference 
with her. According to a complaint by the 
Commission on Judicial Performance, (she) said 
that as far as she was concerned "the African-
American community can just go to hell," the 
Associated Press reports

7.  Publicly raise money or support any effort to 
raise money for anyone.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.7

8.  Engage in the practice of law, or give legal 
advice as a full time judge.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.1

9.  Lose your temper in public ever.   ABA MODEL CODE OF 

JUDICIAL CONDUCT canon 1 rule 1.3, canon 2.3

10. Do anything that is undignified or  otherwise 
reflects poorly on the judiciary.   ABA MODEL CODE OF 

JUDICIAL CONDUCT canon 1 rule 1.2 rule 1.3.

Obscenity trial halted 
over Judge's online 
porn
June 12, 2008

A high-profile obscenity trial has 
been put on hold after it emerged 
that the top judge hearing it had 
posted sexually explicit material on 
his personal website including 
footage of a semi-naked man 
cavorting with a sexually aroused 
farm animal. 
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7.  Publicly raise money or support any effort to 
raise money for anyone.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.7

8.  Engage in the practice of law, or give legal 
advice as a full time judge.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.1

9.  Lose your temper in public ever.   ABA MODEL CODE OF 

JUDICIAL CONDUCT canon 1 rule 1.3, canon 2.3

10. Do anything that is undignified or  otherwise 
reflects poorly on the judiciary.   ABA MODEL CODE OF 

JUDICIAL CONDUCT canon 1 rule 1.2 rule 1.3.

11. Make rulings not in accordance with the 
law. ABA MODEL CODE OF JUDICIAL CONDUCT canon 1 rule 1.1

Judge Admonished for 
Banishing Defendant 
From County
May 07, 2008

A district judge who banished 
from her county a defendant 
she said was wreaking "havoc" 
has been admonished by a state 
judicial disciplinary panel. 

7.  Publicly raise money or support any effort to 
raise money for anyone.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.7

8.  Engage in the practice of law, or give legal 
advice as a full time judge.  ABA MODEL CODE OF JUDICIAL CONDUCT 

canon 3 rule 3.1

9.  Lose your temper in public ever.   ABA MODEL CODE OF 

JUDICIAL CONDUCT canon 1 rule 1.3, canon 2.3

10  D         10. Do anything that is undignified or  otherwise 
reflects poorly on the judiciary.   ABA MODEL CODE OF 

JUDICIAL CONDUCT canon 1 rule 1.2 rule 1.3.

11. Make rulings not in accordance with the 
law. ABA MODEL CODE OF JUDICIAL CONDUCT canon 1 rule 1.1

12. Break the law.  ABA MODEL CODE OF JUDICIAL CONDUCT  canon 1 rule 1.1
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judge charged with sex 
crimes
Feb. 28, 2009

A judge is now facing charges after allegedly 
patronizing and threatening to kill a prostitute

Judge Pleads Guilty of 
DWI, Cocaine
(AP) September 2, 2004

A former chief judge caught driving with a 
blood-alcohol level at twice the legal limit 
pleaded guilty Thursday to DWI and cocaine 

Ethics:
“The discipline dealing with 

what is good and bad and with 
moral duty and obligation.  A set 

f l i i l l ”of moral principles or values.”

Model Rules of Professional 
Conduct 

Comment, Rule 3.8:
“A prosecutor has the 

responsibility of a minister ofresponsibility of a minister of 
justice, and not simply that of 

an advocate.”
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Rule 3.09  Special 
Responsibilities of a Prosecutor

The Prosecutor in a criminal case 
shall:shall:

(a) refrain from prosecuting or 
threatening to prosecute a charge that 
the prosecutor knows is not supported 
by probable cause;

Rule 3.09 continued:

(c) not initiate or encourage 
efforts to obtain from an 

t d d i funrepresented accused a waiver of 
important … rights

Rule 3.09 continued:

(d)  make timely disclosure to the 
defense of all evidence or 
information known to the prosecutor 
that tends to negate the guilt of the 
accused or mitigates the offense, 
and, in connection with sentencing...
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The Headline RuleThe Headline Rule
Prosecutor Withholds Evidence

D������� T����������  I� � ����� �� 

������������ � ���������� ��������� 

������ ����������� �� ��������� ������� 

���� �� ��� �������� ����....

The Hero RuleThe Hero Rule

Do the right thing for the right 
reason

Unites States Marine Corps:Unites States Marine Corps:

• “Kill’em all 
and let Godand let God 
Sort’em Out.”
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Ethical Dilemmas

Instructions:

1. This is a self-graded test.
2. Pick what you consider to be the best answer.
3 E t l ti i t th d3. Enter your selection into the responder.
4. Be prepared to defend your choice, even if you look 

like a boy scout or a defense lawyer.

Three weeks ago Officer Fife couldn’t I.D. a defendant 
in a DWI case and was unable to say he saw the 
offenders DL.  You dismissed the case in mid-trial.  Fife 
was livid.  Last week he failed to show up at a trial, you 
had to dismiss with a jury in the box.  He has three 
cases on docket this morning and despite a mad letter 
to his supervisor you have heard nothing.  Defendant 
one is willing to take a reduction that you earlier 
refused to offer Defendant two wants a trial he hasrefused to offer. Defendant two wants a trial, he has 
failed to show up on the date of trial once before in a 
separate case.  Defendant three is represented by a 
sorry attorney who talks to you on the way into docket 
call. He tells you his case will probably be a plea, but 
then ask if you know where Fife is and if he can identify 

the defendant. My, how word gets around.

What does Prosecutor do?What does Prosecutor do?

0%

0% 1. Plead one, hold two and three until the 
jury is in the box.

2. Announce all three as dismissals.

0%

0%

3. Plead one, try to cut a deal on two and 
tell the sorry attorney that the answer 
to such questions comes after voir dire.

4. Reveal your status at docket call and 
hope for pleas or continuances.

–Relevant Rules: 3.09 (d), 3.02, 3.03, 3.04, Preamble
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What should happen to Fife if he What should happen to Fife if he 
deliberately did not come to court?deliberately did not come to court?

0%

0% 1. Nothing

2. Indictment for obstruction

3 Fired and all of the arrest cases he

0%

0%
3. Fired and all of the arrest cases he 

made dismissed

4. Nasty letter to his boss

Your next four cases are a little better.  All four are first 
time DWI charges with low breath test  Case one: the 
defendant is a local CEO of a tech company and is 
worth mega bucks. Your former trial partner is his 
attorney, she knows all your moves.  Case two: the 
defendant is a construction worker.  His financial 
information sheet shows you he can pay the fine and 
probation fees, but certainly it will hurt he and his 12 
children more than megabucks.  Case three: a definite g
New York Yankee, he was loud and obnoxious all 
through the video tape. You hated him before you ever 
met him. So will your jury. Case four: an 18 year old 
cheerleader, her attorney tells you she was the victim of 
bad companionship and peer pressure. She has the 
previously mentioned sorry attorney.  She is cute, his 
whining is becoming irritating.

What does Prosecutor do?What does Prosecutor do?

0%

0%
1. No reductions all four go to trial.
2. The father of 12 and the cheerleader 

will be equally punished by less. Both 

0%

0%

q y p y
charges are reduced.

3. I will reduce the case I will most likely 
lose, megabucks gets the best deal.

4. A loud mouth jerk is my best case. I 
plead everyone to get to him.

–Relevant Rules: 5.08, 3.09 comment 1
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Individual justice Individual justice 
for individual for individual 

cases.cases.

You are prosecuting a DWI.  You also notice that 
this officer is not a regular patrol guy.  He’s a 
sergeant with the narcotics squad.  The sergeant 
tells you that this “turd” is a known drug dealer, 
even though he didn’t have any drugs on him at 
the time of the traffic stop and he’s got a cleanthe time of the traffic stop and he s got a clean 
record.  You don't think it’s a very good case, no 
breath test and the sobriety test are poorly 
administered.  But, the officer is adamant that the 
case be tried, and he will complain loudly if you 
dismiss it.

What does Prosecutor do?What does Prosecutor do?

0%

0%
1. Cops make the cases; it’s up to us to 

try them.
2. Let’s set it for a quick little “trial before 

the court.”  (You know, that relatively 

–Relevant Rules: 3.09 comment 1

0%

0%

painless procedure for cases that 
“have to be tried.”)

3. “I’m with you, Sergeant Rock, let’s 
knock this guy into next week.”

4. “No thanks.”
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The officer’s actions are:The officer’s actions are:

0%

0%

0% 1. Good police work
2. Unethical
3 Ill advised but not unethical

0%

0% 3. Ill advised but not unethical
4. Conduct for which he should be 

terminated

It’s 2:30 a.m., and you are home sound 
asleep.  The phone rings.  It’s your 
best friend.  He’s at the police station.  
He is presently on videotape.  He’s 
been arrested for DWI, and wants to 
know whether he should do any of the 
field sobriety tests or take the 
intoxilyzer test.

What should a Prosecutor say?

0%

0%

0% 1. “Yes.”
2. “No.”
3. “Only take them if you think you 

can pass.”

0% 4. “I can’t answer that question, but 
you as a citizen under arrest 
should always insist on speaking 
with a lawyer before making any 
decisions about taking tests or 
talking to the police.  Got it?”
–Relevant Rules: 1.06, 4.03, 4.04, 3.09 (c), 3.08
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What should an Officer say?What should an Officer say?

0%

0% 1. “Yes.”

2. “No.”

3 “Only take them if you think you can

0%

0%
3. “Only take them if you think you can 

pass.”

4. “Here let me talk to the arresting 
officer”

An officer makes a stop of a vehicle 
that is weaving all over the road at 
about 3 A.M., the vehicle continues 
way to long before it finally pulls over 
with two tires off the shoulder. The 
officer approaches and as the driver 

ll d th i d h b throlls down the window he breaths a 
fog of beer breath on the officer and 
hands him a cell phone. He says, “Its 
your chief”. It is. He chief says, “This 
guy is a good friend of the 
department, but do what you think is 
right.”

What is the right thing?What is the right thing?

0%

1. Get the guy home without letting 
him kill someone, but officer 
discretion allows no arrest.

0%

0%
2. Arrest if he gets probable cause, 

and prepare his resume right 
after the arrest report.

3. Same as above, but include the 
phone call in the report and call a 
good reporter to leek the story
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If you decide to run with the ball, If you decide to run with the ball, 
just count on fumbling and just count on fumbling and 

getting the s*** knocked out of getting the s*** knocked out of 
you a lot, but never forget how you a lot, but never forget how y gy g
much fun it is just to be able to much fun it is just to be able to 

run with the ballrun with the ball
Jimmy Buffet 

Tales from Margaritaville


